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Civil Case No. 02-00022 
United States of America v Government of Guam 

 
Solid Waste Management Division  

 
 

 
This Report is submitted in response to the April 6, 2009 Order of the Court that GBB file its comments 
on the Government of Guam’s application for an order suspending weekly payments. 
 
The Government of Guam has requested that Court issue an order suspending weekly payments based 
on the passage of Public Law 30-007.  The Receiver has urged the Government to authorize and issue 
Section 30 backed bonds for over five months.  We have been supported in our recommendation by the 
Court, Mr. Jonathan Shefftz, the financial expert retained by the U.S. Justice Department in this case, 
Public Financial Management, Inc., the Guam Economic Development Agency and its financial advisers, 
and the Governor and his staff.  Unfortunately, the Guam Legislature has been uncooperative and the 
delay that has resulted places the court in the position of having to consider this matter at a time when 
it potentially places the court approved schedule at substantial risk should the Government fail to 
acquire the bond funding in a timely manner.   
 
It must be noted that even with the passage of Public Law 30-007, the Guam Legislature has not passed 
a “clean” bill authorizing the Government to proceed with Section 30 backed bonds for the Consent 
Decree projects.  Instead, it has clearly tied these bonds to the success of the Government in borrowing 
an additional $280 million for unrelated purposes, referred to herein as “G.O. deficit bonds”.  This action 
creates additional and totally unnecessary risks to the Consent Decree funding.     
 
The Court has been very clear that nothing should be allowed to disrupt the construction schedule.  The 
initial earthwork is underway and funded by the Trustee Account thanks to the Court’s insistence on the 
initial $20 million payment from the Government and the weekly payments ordered to be deposited 
since March 1, 2009.  Even with this funding in place, the balance in the Trust Account is not adequate 
to fund the next phase of bidding on the project.   
 
We anticipate beginning these bid processes in mid-June and these are the most expensive elements of 
the project that include the landfill systems and entrance facilities, the access road and the sewer line.  
Our total estimate for these contracts is in excess of $65 million.  We simply cannot bid these projects 
without the clear ability to guarantee payment to the contractors.   
 
If the court maintains the weekly payments, we can proceed with these bids since this stream of income 
is demonstrable proof to potential contractors that they will be paid when the bills come due.  However, 
if the court suspends the weekly payments to allow the Government to go to market, it becomes 
imperative that the bond proceeds actually be in place by June or the court ordered schedule will be 
compromised.   
 
We have conferred with the Government and its advisers and bond counsel since passage of this bill and 
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are impressed with the confidence they express about successfully selling the Consent Decree project 
bonds.  It has always been our belief that Section 30 backing would allow the bonds to achieve an 
investment grade rating that would, in turn, allow the bonds to be sold on reasonable terms even under 
difficult market conditions.  It has also been our view that it would take several months to successfully 
sell the bonds given both market conditions and Guam’s poor credit ratings. 
 
The Government’s financial adviser, its underwriters and bond counsel believe that the time needed to 
successfully sell the bonds can be significantly reduced by selling them as a stand-alone Section 30 
pledge rather than bonds based on a revenue pledge from the Solid Waste Management Division with a 
Section 30 backstop.  This may be correct and it is further supported by bond counsel’s representation, 
made to us last week in a conference call on this matter, that they are in a position to quickly develop 
the necessary documents to support this approach.   
 
While we agree that the approach outlined to us by the Government for selling the bonds for the 
Consent Decree projects has a reasonable likelihood of success, it is not without risk given Guam’s 
difficult history in solid waste and its overall poor financial condition.  This is why we anticipated in our 
initial recommendation that it could take several months to successfully market these bonds.  The 
significantly shortened time-frame forced by the Legislature’s resistance to meeting its obligations under 
the Consent Decree, is also now an additional risk factor.   
 
The major risk to the success of the bonds for the Consent Decree projects, however, is the result of the 
Legislature’s continued insistence on tying the sale of Section 30 backed bonds for the Consent Decree 
to the successful sale of $280 million in G.O. deficit bonds for unrelated purposes.   It should be 
remembered that the Government tried and failed to sell a portion of these bonds as recently as 
December 2008. 
 
The Legislature, in authorizing the deficit bonds, also authorized the use of Section 30 backing for these 
bonds.  While we have been assured by GEDA that Section 30 backing will be reserved for the Consent 
Decree projects, this assurance is not legally binding.  If the Government decided to use Section 30 to 
back the deficit bonds it would not be available to back the bonds for the Consent Decree.  A Section 30 
pledge is clearly necessary to bring the bonds up to investment grade, a requirement if the Government 
is to successfully sell bonds to pay for the Consent Decree projects.   
 
In its comments to GEDA which were submitted to the Court as a part of the Government’s submission 
in this matter, Bank of America, the Government’s own financial adviser states “we still do not believe 
the issuance of landfill bonds should be tied to the deficit bonds”.  They go on to outline several changes 
in the recent legislation designed to improve the G.O. deficit bond’s marketability.  Based upon these 
changes they “have received preliminary feedback from the underwriters that there may be appetite for 
Guam GO bonds at the 10% level in the current market”.  This is hardly a ringing endorsement of the 
likelihood of success.  There is only certainty.  If the deficit bonds do not sell there will be no bonds for 
the Consent Decree under the law the Government is asking the Court to rely upon.  
 
The bond underwriters for both the deficit bonds and the Consent Decree bonds are optimistic in their 
assessment of the potential for success, but both agree, as does the Bank of America, that the weekly 
payments must be suspended to allow the Government to present a “clean disclosure” to potential 
investors.  While the decision of what to disclose to investors is the Government’s decision, which we 
assume will be based upon advice of Bond Counsel and Underwriter’s Counsel, we believe that, under 
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the rules that govern such disclosures, the existence of this litigation and the Court’s recent orders are 
material issues that must be disclosed to potential investors.   
 
We recommend that any Order that would grant the Government’s request to suspend weekly 
payments include a clear statement of the consequences of failure to successfully sell the bonds to pay 
for the Consent Decree projects in a timely manner that allows the Court approved construction 
schedule to be maintained.   To accomplish this, we urge that that any Order explicitly state that if at 
least $120 million of bond funding is not made available for the Consent Decree projects by June 30, 
2009, weekly payments will be automatically reinstated and the Government will immediately be 
required to deposit the full amount of cash that would have been deposited had the weekly payments 
not been suspended.  We further recommend that: 
 

1. The Government and their underwriters and Bank of America submit progress reports to the 
Court outlining their progress in achieving the sale of the bonds on a biweekly basis and more 
frequently in the case of significant events that affect the success of their efforts to sell the 
bonds in a timely manner; 

2. The Court seek assurances from the Government that the Section 30 pledge will be reserved for 
the bonds to fund the Consent Decree and not used in connection with the G.O. deficit bonds; 

3. The Government provide assurances to the Court that it will move forward in a timely manner 
to sell any remaining debt to finance the closure of the Ordot Dump prior to June 30, 2010;  and 

4. Any trustee appointed by the Government in connection with the bonds to finance the Consent 
Decree be directed to work cooperatively with Citibank in its role as Trustee for the Receiver 
throughout the period of construction. 

 
 Any other approach, at this point, could result in delays of indefinite magnitude, which are clearly 
inconsistent with the Court-approved construction schedule and would place Guam at great risk of 
running out of space at the Ordot Dump prior to completion of the Layon Landfill. 
 

Also attached to this Report is a letter from Public Financial Management, Inc. (PFM) providing 
its comments and recommendations for the Court’s consideration.  PFM is the largest independent 
Financial Advisory firm in the United States, advising over 2,100 state and local governments on debt 
management and other financial issues.  While we commend all of PFM’s comments to the Court for its 
consideration, we specifically urge the Court to authorize GBB to seek a fair market value opinion from a 
party independent of the underwriter to evaluate whether the SWMD has obtained a fair price on the 
Solid Waste Bonds.  We believe this to be consistent with our fiduciary duty to the Court and the people 
of Guam.  PFM is eminently qualified to provide this opinion and it is our intent to have them provide it 
should the Court approve our recommendation.  PFM will be available by phone to address any 
questions the Court may have for them at the hearing scheduled for April 14, 2009. 

 
As was noted in the information provided by the Government to the Court, the Government is 

also pursuing a loan to finance the Consent Decree projects from the United States Department of 
Agriculture (USDA).  As the Court directed in its Order of February 13, 2009, we have made ourselves 
“available to the Government of Guam to assist” them in their application for this loan.  At the 
Government’s request we have made documents available, calculated certain cash flows and 
participated in conference calls.  We are hopeful that the Government will be successful in this effort.   

 
We appreciate the Court’s consideration of our views in this important matter. 
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